[At the date of writing, the proposed amendments to the Aboriginal Land Rights Act 1976 (NT) endorsing the transfer of customary ownership to the Northern Territory government in exchange for a re-grant of a sub-lease, had not yet been passed. This article examines the rationalisations underlying this proposed change and the broader implications for customary ownership. Individuated title cannot accurately encompass the cultural foundations of indigenous ownership because it is sourced in a different ontological perspective. It is argued that the transformation of customary ownership into individual title will destroy its unique communal foundation, dislocate indigenous 'tenants' from their customary identity and produce a complex network of fractionalised interests. It is argued that such a shift is ultimately a retrograde step which, as experience in the United States and New Zealand has clearly shown, cannot provide an economic solution for remote indigenous communities.]
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Because our frame of reference takes itself to be the only way in which to conceive of something, it excludes other interpretations; because our conception of truth is one of universals and not simply varying portrayals,
there is always to be an underlying referent. 1 The change to an individual title would throw the whole of our domain in a few years into the hands of a few persons. 2 To understand the cathedral one must see all of them.
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I INTRODUCTION
This article critically examines the justifications and consequences underlying the proposals to transform customary Australian native title into individualised private title.
The proposal by the Northern Territory government to amend the Aboriginal Land Rights Act (NT) 1976 (hereinafter referred to as the ALRA) and permit Aboriginal customary owners to issue perpetual leases over their townships to government entities who would then be entitled to sub-lease those townships back to the customary owners, represents a dramatic shift in policy and proprietary evolution for native title. 4 The legislative scheme underlying the proposals effectively involves the 'reconfiguration' of native title from an interest capable of embracing a culturally specific relationship with the land into an interest founded upon Western ownership ideology.
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The proposed amendments may be briefly summarised as follows. The 'head-lease' held by the government entity would take the form of a perpetual lease capable of being issued for periods of up to 99 years. 6 The 'sub-lease' given back to customary owners would be similar to other nonfreehold interests in the sense that it would exist for a limited period, as agreed upon by the parties, but shorter in duration than the head-lease. 7 The sub-lease would be governed in accordance with specific contractual and legislative regulations as is the case with other private leasehold interests. There would, however, be no obligation upon the government to 'consult' with communities holding native title rights in the area prior to the issuing of the sub-lease, provided it is clear that the customary owners or their representatives have 'agreed' in principle to the shift. 8 Rent payments for the 'head-lease' held by the government would be payable from the Aboriginal Benefits Trust. 9 These proposed amendments, if passed, would constitute a significant change to the existing legislation. Whilst the ALRA does enable interests or estates in land to be granted for residential, business and other purposes to Aboriginal people and to others, it is subject to Land Council consent and this practice has not been widespread. 10 after less than three hours. A Senate committee had a one day hearing and a few days to write a report. Government senators said the process was 'totally inadequate' and 'such fundamentally important legislation should have bipartisan support with broad consensus among stakeholders affected. 6 This is set out in the proposed section 19A, ALRA. 7 This is set out in the proposed section 19(4A) 8 See proposed section 19A(14). 9 See proposed section 19A(6), (8) . 10 See ALRA s19(2). See also the discussion on private ownership of indigenous communal land in: The Aboriginal Land Rights Act (Northern Territory) 1976, Building on Land Rights for the Next Generation (The 'Reeves Report) August, 1998 : Appendix F. The report ultimately found that the ALRA had been effective A number of rationalisations have been put forward to justify these developments. The primary one relates to economic well-being. It has been suggested that this type of shift is important because customary ownership is incapable of generating the same level of economic benefits that private ownership attracts. 11 The individuated bundle of rights that private ownership encompasses, in particular its alienable status, is assumed to be more 'efficient' because the increasing resource value of land has simultaneously increased the benefits of authorised, marketable rights.
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Supporting these assumptions, in April 2005 the Prime Minister John Howard stated:
I believe there is a case for reviewing the whole issue of Aboriginal land title, in the sense of looking towards private recognition … I certainly believe that all Australians should be able to aspire to owning their own home and having their own business. Having the title to something is the key to your sense of individuality. 13 However, there has been concern about the effect such a fundamental shift in policy may have upon the cultural integrity of customary ownership and indigenous communities generally. Professor Mick Dodson has suggested that the proposals would eventually result in the removal of communal, in granting traditional Aboriginal land in the Northern Territory but that the costs had greatly exceeded the benefits. 11 See for example the government comments in media releases where it is stated that these proposals will 'make it significantly easier for individuals to own their own homes and establish businesses' ( 'Government to reform Aboriginal land rights', The World Today, 31 May, 2006 16 In particular, the report noted that private ownership cannot effectively address the issue of housing and poverty needs for remote communities and that the 'notion that land rights reform can be the main driver for economic development should be reconsidered in light of the legacy of disadvantage, cultural differences and structural factors faced by these communities. 17 This article argues that a shift from customary ownership to individuated title, such as the one proposed by the Northern Territory government, is a retrograde step for the social, cultural and economic well-being of indigenous communities. The amendments to the ALRA have been proposed on the understanding that such a shift will increase economic prosperity for indigenous communities and encourage greater resource management. 18 However, it is suggested that the overall consequence of such a transition would be a 'disaggregation' of 'the customary and communal elements of title'. 19 In effect, customary ownership would become individualised leasehold title. The potential social and proprietary ramifications of this include: significant and rapid loss of traditional, customary lands, the creation of confusing and disparate tenures and the loss of an enduring collective identity, manifest through customary ownership and its protection of cultural continuity. by the common law rather than in accordance with the cultural processes reflective of time-honoured rights exercised by indigenous communities as a whole.
The destruction of communal land interests would, in the long term, be highly injurious to indigenous communities. Removing the cohesive influence of customary ownership could produce a social engineering that, in the context of American Indians, has been described as akin to 'legal cultural genocide.'
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In the second section, the importance and utility of the 'communal' character of customary ownership is examined. It is argued that customary ownership is appropriately represented through shared, collective ownership. This reflects its cultural foundations. In most instances, proving the continuation of customs and traditions dating back to presovereignty times is only possible through integrated community behaviour and protocol. 26 Whilst the Mabo High Court did not rule out the possibility of customary ownership being held by an individual, this has certainly not been the norm.
In the third section, the economic justifications underlying the shift to individuated title are explored. The fundamental notion, underpinning the individuation proposals is that a shift to private ownership will produce greater economic prosperity for indigenous communities. This assumption is re-examined. It is argued that the assumed 'efficiency' benefits are based upon economic suppositions that do not respond to different cultural conceptions of ownership. Customary ownership is not inherently amenable to 'resource' classification. The economic assumptions that regard 'private property' as an evolutionary process consequent upon rising resource values, overlook the fact that property rights reflect complex social phenomena. 27 Thus, 'in circumstances of legal, normative 25 imposition of feudal tenure and customary landholdings were repositioned to accommodate this framework.
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The process of individuating indigenous customary indigenous ownership into common law estates is far more dislocative than the historical experiences of early brehon or manorial customary tenure. 33 The individuation of native title applies the univocal framework of the common law to the normative traditions of indigenous communities. It reconfigures indigenous ownership despite irreconcilable cultural differences between the 'ownership' trajectories.
34 Individuated title is the antithesis of a title representing the 'intersection' or 'collision point' between common law and indigenous ownership and the 'beliefs, customs and laws of community'.
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The relatively recent acceptance by the Australian High court of the validity of native, customary ownership has meant that Australia, unlike New Zealand or the United States, has had no history or experience with the transformation of indigenous ownership into freehold title. Pre-Mabo, native title had no independent proprietary existence therefore there was no need or impetus to consider title individuation.
In the fourteen years since Mabo was handed down, the essential characteristics of native title have gradually taken shape. 36 It has come to be accepted as fundamentally 'non-private' and 'communitarian'. 37 The is not the sum of individual rights in law, nor can it normally be held individually. It has a different character. It is the right of a group that can be asserted outwardly. Collective rights of Indigenous peoples emerge from their distinct status, identity and history. Collective rights therefore have a special function … Collective rights are a sphere of authority and autonomy, capable of expression against the world.
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Collective rights carry a special status within indigenous communities, not only because they reflect an established connection with the claimed land, but also because they express the unique and autonomous character of indigenous identity. 40 Cultural identity is manifested through the mutual expression of traditions and beliefs rather than autonomous, self-directed rights. 41 In The replacement of communitarian title with individual title would destroy the common law acknowledgement of cultural 'otherness'. Native title exists in stark contrast to private property interests. Whilst the common law origins of native cannot be denied, it is unique because it amounts to a 'relationship between a community of indigenous people and the land, defined by reference to that community's traditional laws and customs, which is the bridgehead to the common law.' 45 Thus, native title has come to represent much more than a bundle of land oriented rights. It embodies the interface between indigenous tradition and the common law. Communal native title rights reflect broad notions of ownership and governance. The replacement of such an 'integrative' concept with structured, Eurocentric and highly 'propertised' titles would destroy this interface. It would shackle indigenous normative traditions to an institutionalised ownership spectrum. Where a clan or group has continued to acknowledge laws and traditions dating back to pre-sovereignty, so that a traditional connection with the land has been substantially maintained, the court concluded that traditional communal title will endure. 47 This is not to suggest that native title may never be held by a single claimant. Section 223(1) of the Native Title Act (Cth) 1993 explicitly recognises that native title may include not only communal rights and interests, but group or individual rights or interests, provided they are in relation to land or waters. 48 However at core, the common law concept of native title is a communal one. As explicated by Brennan J:
[T]he people remain as an identifiable community, the members of whom are identified by one another as members of that community living under its laws and customs, the communal native title survives to be enjoyed by the members according to the rights and interests to which they are respectively entitled under the traditionally based laws and customs, as currently acknowledged and observed.
Similarly, in Western Australia v Ward, the court noted that the critical feature of customary ownership is proof of a continuing connection with the land and it is not necessary 'to spell out the personal or usufructuary rights of particular individuals within the community.' 49 In most instances, it is the community as a whole rather than individual members who are equipped to discharge the onerous burden of proof in a native title claim and establish the substantial maintenance of cultural traditions over claimed land. This is because indigenous customs are both constitutive and reflective of community practice. If customary ownership is transformed into private ownership, whether freehold or otherwise, this fundamental communal foundation would be extinguished. The private enforcement of land right rights, particularly the right to alienate, would fundamentally shift community structure and relations. Instead of land ownership being managed by reference to the collective interests of the indigenous group as a whole, it would become segmented. This would have a disjunctive effect on community relationships and, potentially, a devastating effect on cultural continuity.
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The term 'community' has several different meanings for indigenous people. There are formal 'geographical' communities where the connection is based purely around mutual residence and the location of group members. There are also 'interspersed communities' where the connection is based upon cultural and spiritual attachment rather than geographical location. 52 The latter form of community is coterminous with customary ownership because of its strong cultural foundations. Thus, customary ownership protects the relationship that members of a community, who may not necessarily have lived in that region, have with the claimed land.
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By contrast, private ownership is spatial and physical in its application. It entitles the holder to exclusively possess the land because it is a 'system of rules governing access to, and control of, materials resources.' private ownership is organised around this central 'exclusivity' tenet and is not reconcilable with the detached processes associated with customary ownership. 55 Eventually, title individuation would fragment the communal foundation of customary ownership. Sections of individualised land would come to be exclusively controlled by individuals entitled to refuse access to other non -titled community members. The holistic interests of indigenous communities would be damaged by such fractionalisation.
It would impede the capacity of customary owners to practice enduring customs and traditions. Indigenous members holding individualised titles would be dislocated from community groups and their social identity would be redefined.
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IV A CRITICAL EXAMINATION OF ECONOMIC JUSTIFICATIONS
It has been argued that communal, collective ownership cannot provide the economic prosperity that individuated title attracts. 57 Customary title is fragmented amongst numerous community members and this 'dissection' reduces its potential utility as a 'credit' resource. 58 Further, its inalienable status has meant that it cannot be treated as a transactional resource and is therefore excluded from a framework where exchange is the basic denomination. Normative economic analysis suggests that common law legal rules should be efficient and promote 'wealth maximization.' 60 Thus, law-makers should choose the legal rule that maximises the ratio of benefits to costs and this is measured according to social 'willingness-to-pay'. 61 The perceived economic utility of privatised, alienable land title has a long history. William Blackstone concluded that the right to exclude is one of the most powerful features of ownership because it encourages effective resource development.
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Classic economic theory supports this premise arguing that private ownership promotes wealth maximisation because it 'evolves toward efficiency.'
63 It encourages effective resource management and 'costjustified fragmentation' of land interests because these processes complement the self-interest of individual title holders. 64 Thus, private ownership is perceived as stimulating efficient management, conservation, investment and conflict resolution over land. From a Western perspective, the primary economic impediment of customary title is its inalienable status. 66 This feature has, it is argued, retarded its economic progress. 67 Communal, 'non-private' ownership, incapable of commodification is perceived to inevitably progress toward a 'tragedy of the commons' scenario, where 'common' land is improperly, and inefficiently managed and under-invested. 68 However, these are cultural perceptions. They stem from a dominant property ontology where ownership is conflated with wealth. It should not be forgotten that customary ownership has its own ontological imperatives. For indigenous Australians, land is not traditionally perceived as a commodity. 69 It is a complex, inter-layered relationship where excludability and alienability are cultural externalities. Ownership for many indigenous communities is sourced in de-centralised concepts of kinship, welfare and identity. Customs reflect community interest and social cohesion. welfarism instead of cost-benefit analysis. These theorists suggest that courts and legislators should assume a diverse, welfare-oriented approach to title assessment. Wealth maximisation and economic benefit would not be entirely discounted within such an analysis but would becomes one of a range of factors where, in the language of Kaplow and Shavell, 'notions of fairness become independent evaluative principles.' 71 The economic justifications that purportedly support a shift from customary to individualised ownership overlook the evolved pluralism of the Australian landscape and 'lose sight' of the 'distinct boundaries' between private and non-private ownership. 72 Western private property may progress inevitably toward 'efficiency' within a society where it is viewed as an item of consumption but the same cultural conditions do not necessarily apply to 'privatised' customary ownership. The cultural boundaries between private and non-private property are fundamentally different. In the words of Michael Heller:
Conflating the economic language of entitlement with the language of property rights causes theorists to collapse inadvertently the boundaries of private [and non-private] property.
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International experiences with title individuation policies have clearly revealed that 'privatised' customary ownership does not progress towards efficiency. 74 There are a variety of reasons for this however the most obvious stems from cultural dislocation. Indigenous owners, unfamiliar and inexperienced with the alienation process, may rapidly dissipate private title to non-indigenous owners and dramatically reduce customary land holdings. This can produce a 'checkerboard' pattern of indigenous and nonindigenous tenure and customary holdings over large tracts of land. This, in turn has the effect of reducing overall title value, impeding cultural continuity over remaining customary ownership areas and accelerating community disintegration.
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The land itself may be arid and inaccessible with little economic utility. Title individuation cannot change the physicality of the land and previous experience has revealed that individuation can do nothing to alter this indelible fact. Historically, private banks have shown an inherent reluctance to provide credit for individualised customary title because of such physicality factors and also because of the fractionalised status of the title itself.
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Customary land which is individualised invariably ends up being owned by multiple tenants in common, a position which can increase exponentially through successive inheritance. Eventually, as evident in the American Indian experience, thousands of individual owners claim small, separate sections of land which were previously maintained holistically in accordance with community customs. The need to 'privatise' communal ownership generally occurs, according to economic theory, when technical, population and other pressures strain the capacity of common resources and the need to 'internalize externalities' arises. 80 The individuation of customary ownership does not fit within this paradigm. Cultural 'externality' is not a resource pressure. Economic models that assume a 'commodity' value for title ignore the importance of community, tradition and cultural continuity. Economic prosperity and well-being for indigenous communities is achievable without having to destroy the cultural nucleus of customary ownership.
To justify the individuation of customary ownership on economic grounds is to enframe indigenous perspectives with Western ownership imperatives. These imperatives are not sourced in indigenous ontology and cannot respond intuitively to a framework where ownership is not perceived in terms of individualistic entitlement and wealth. Their application to the individuation process only serves to dislocate the cultural foundations of customary ownership.
V LESSONS FROM OTHER COUNTRIES
The experiences of title individuation in other countries provide valuable lessons for Australia. In most instances, the process has resulted in the devastation of customary ownership, the marginalisation of indigenous community members, the creation of splintered and complex private ownership patterns, an acceleration of the loss of customary lands to nonindigenous holders and the obliteration of culturally specific ontological perspectives. 
A
The United States
During the 19 th century, communal land reserves held by American Indians were 'individuated' under allotment legislation which eventually resulted in individual Indian allottees acquiring fee simple grants over the allotted land. 81 The allotment policy in the United States was based upon the assumption that individual ownership of property would turn the Indians from a savage, primitive, tribal way of life to a settled, agrarian, and civilised one. Assimilation was viewed as both humanitarian and inevitable. The cornerstone of this social engineering, this 'legal cultural genocide' was the replacement of tribal communal ownership of land with private property.
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The United States experience clearly reveals the problems involved in the assumption that relationships with the land which are founded in indigenous cultural perspectives should be 'reclassified' and 'redistributed' under individual titles .
One of the enduring legacies of the allotment experience was that of 138 million acres of Indian reservation land held in 1887, only 90 million acres remained by the end of the allotment program in 1934. 83 As noted by the Meriam Report, a non-governmental study investigating the effect of Indian policy and administration on Indian life, loss of Indian landholdings occurred via the fragmentation of interests held under federal trusts and the loss of fee patents through fraud, corruption and financial destitution. One of the central features of the General Allotment Act was the fact that individual allottees received lands in fee however Congress held the allotted lands in trust for a period of twenty-five years. 85 The purpose of this trust period was to enable the allottee to undergo 'cultural assimilation' and develop non-indigenous approaches to agriculture, Christianity and citizenship. 86 At the expiration of the twenty-five year period the individual would receive an unencumbered patent in fee. Once the patent in fee was issued, the land could be alienated, encumbered and taxed. 87 The result of this was that upon the issuing of the fee patent, many thousands of Indians disposed of their land pursuant to voluntary or fraudulent sales or through resumption for non-payment of taxes or other government imposed liens.
88 By 1934 two-thirds of all land allotted was owned by non-Indians. 89 Fee patented land was never restored to customary ownership. The vast majority of lands that passed into fee during the allotment period remain that way today and the enduring 'legacy' of allotment lies in the fact that customary, tribal ownership of lands acquired by non-Indians pursuant to the allotment programme has not been revived. 90 Courts in the United States have held that 'the inherent sovereign powers of an Indian tribe do not extend to the activities of non-members of the tribe' so that effectively, 85 General Alllotment Act, ch.119,s5,24 Stat.389 (1887). This is discussed by D S Otis, TheDawes Act and The Allotment of Indian Lands (F P Prucha (ed), 1973 esp at 50. 86 See D S Otis, above. 87 The taxation of fee patents was examined by the court in County of Yakima Indian Nation (1992) 502, U.S. 251. 88 th printing at 216where the author notes: 'Through the sales by the Government of fictitiously designated 'surplus' lands; thought sales by allottees after the trust period had ended or been terminated by administrative act and through sales by the Government of heirship land, virtually mandatory under the allotment act: through these three methods the total of Indian landholdings has been cut from 138,000,000 acres in 1887 to 48,000,000 acres in 1934.' 90 This is discussed by J V Royster, 'The Legacy of Allotment ' (1995) The court had the power to identify the rightful customary owners of land and issue a certificate of title to the appropriate community, tribe or individual. This certificate of title could then, in turn, be exchanged for a Crown grant of freehold title. 94 The title was issued in the form of an individualised estate and was given to individual indigenous owners as tenants in common. This meant that Maori title automatically became alienable. Purchasers could acquire an undivided share of an area of Maori freehold and partition orders were issued through the Native Land Court. 95 Thus, once Maori freehold was issued, settlers were able to negotiate a purchase of the land with individual Maori holders. Inevitably, this had a dramatic impact upon Maori landholdings. As discussed by Richard Boast:
Titles were subject to constant attribution from the Crown's land purchaser officers and from private buyers, creating attendant risks of costly partition hearings in the Native Land court and the need for fresh surveys….the immediate pressures of debt and poverty that confronted the Maori population in the second half of the nineteenth century were so pressing that there were strong incentives to sell at less than market values. 96 While on the face of it the Native Land Court appeared to promote the regulation of Maori customary title, the true purpose was the facilitation of settler purchases via the exchange of customary title for freehold title. 97 The preamble to the legislation setting up the Native Land Acts clearly stated that the policy of the act was to 'encourage the extinction of such proprietary customs and to provide for the conversion of such modes of ownership into titles derived from the Crown.' 98 Maori customary title was perceived as ownership only to the extent that it qualified the holder to apply for a tenured estate. 99 Thus, the Native Land Court became 'an inexorable mechanism for conversion of customary land into freehold land.' 100 Significantly, the process of individuating Maori customary ownership occurred despite the apparent legislative protection of their interests under section 4 of the Native Rights Act 1865 which read as follows:
Every title to or interest in land over which the Native title shall not have been extinguished shall be determined according to the Ancient Custom and Usage of the Maori people so far as the same can be ascertained.
Successive Maori land legislation contains similar 'transfer' provisions. Under the current Te Ture Whenua Maori Act 1993, section 141(1)(b) sets out that where a vesting order has been registered with the District Land Registrar, customary title should be transformed into fee simple title in the same manner 'as if the land had been granted to those persons by the Crown'. However, the legislation no longer makes this transformation automatic. Under section 132 of Te Ture Whenua Maori Act 1993, Maori customary title will become freehold title where a vesting order is issued. It is possible, under section 131, for the Maori Land Court to issue an independent customary title declaration, however the combined effect of pre-emptive Crown purchases of land and the individuation of Maori customary title has meant that there is very little customary ownership left in New Zealand. 101 The individualisation of Maori title was initiated during a period when it complemented colonial land policy. Its ultimate effect has been unqualified. As noted by Richard Boast, '[t]he machine was allowed to run until there was nothing left to individualise; nor has the remaining stock of Maori freehold land ever been de-individualised at any time, and such a project would now be politically impossible in the face of owner opposition.' 102 Today, customary ownership in New Zealand is effectively non-existent. Recently, the New Zealand Court of appeal in Attorney-General v Ngati Apa considered whether Maori customary ownership existed over one of the few remaining coastal areas not previously acquired by either the Crown or non-indigenous owners. 103 Whilst the court validated the continuation of customary Maori ownership where they had not been lawfully extinguished, this decision was subsequently overruled. The Foreshore and Seabed Act 2004 sets out clearly in s13(1) that the 'full legal and beneficial ownership of the public foreshore and seabed is vested in the Crown, so that the public foreshore and seabed is held by the Crown as absolute property.' 104 This legislation has completed a process initiated during colonial times: the eradication of customary ownership. Subject only to the possibility of indigenous holders acquiring non-proprietary 'customary orders' under the Foreshore and Seabed Act 2004, the New Zealand land system is now, effectively, univocal. 105 Title individuation of Maori customary ownership ultimately came to represent its complete destruction.
VI CONCLUSIONS
The proposals permitting individuation of customary ownership in the Northern Territory represent the first stage in a process of cultural and proprietary desecration, clearly apparent in the experiences of indigenous communities within other countries. If those experiences have taught us anything, it is that the solution to the significant problems of poverty and marginalisation facing indigenous communities do not lie in the subversion of customary ownership. Title individuation policies within the United States and New Zealand have not improved economic conditions. Their primary effect has been the acceleration of land loss and the abolition of indigenous communities as 'autonomous and integral sociopolitical entities.' 106 Australia must strive to uphold the validity of customary native title as a unique and fundamentally different cultural concept, founded on indigenous 'recognition' and sourced 'in a set of understandings that remain past the ends of the outsiders' fingertips.' 107 The cathedral has many standpoints, each as valid as the other. The temptation to order indigenous perspectives to accord with the dictates of a different ownership framework must be avoided. We have created room for native title, we must respect that space.
